UNPUBLI SHED

UNI TED STATES COURT OF APPEALS
FOR THE FOURTH CI RCU T

No. 04-6587

DANI EL ALLEN, SR,
Petitioner - Appellant,
ver sus
RAYMOND SM TH, Superi nt endent,
Respondent - Appell ee,
and

THEODI S BECK, Secretary of North Carolina
Corrections,

Respondent .

Appeal from the United States District Court for the Eastern
District of North Carolina, at Raleigh. Terrence W Boyle, Chief
District Judge. (CA-03-503-5-BO

Submitted: COctober 18, 2004 Deci ded: November 18, 2004

Bef ore M CHAEL, TRAXLER, and GREGORY, Circuit Judges.

Di sm ssed by unpublished per curiam opinion.

Daniel Allen, Sr., Appellant Pro Se. darence Joe Del Forge, 111,
NORTH CAROLI NA DEPARTMENT OF JUSTI CE, Ral eigh, North Carolina, for

Appel | ee.

Unpubl i shed opinions are not binding precedent in this circuit.
See Local Rule 36(c).



PER CURI AM

Daniel Allen, Sr., seeks to appeal the district court’s
order dismssing as untinely his 28 U.S.C. § 2254 (2000) petition.
An appeal may not be taken fromthe final order in a habeas corpus
proceeding unless a circuit justice or judge issues a certificate
of appealability. 28 U S.C. 8§ 2253(c)(1) (2000). A certificate of
appeal ability will not issue absent “a substantial show ng of the
deni al of a constitutional right.” 28 U S.C. § 2253(c)(2) (2000).
A prisoner satisfies this standard by denonstrati ng t hat reasonabl e
jurists would find that his constitutional clains are debatabl e and
that any dispositive procedural rulings by the district court are

al so debatable or wong. See MIler-El v. Cockrell, 537 U S. 322,

336 (2003); Slack v. MDaniel, 529 U S. 473, 484 (2000); Rose V.

Lee, 252 F.3d 676, 683 (4th G r. 2001).

By failing to challenge in his informal brief the
district court’s finding regarding tineliness, Allen has waived his
right to challenge the district court’s dismssal of his § 2254
petition as wuntinely. 4th Cr. R 34(b). Mor eover, our
i ndependent review of the record reflects that his petition was
i ndeed untinely. Accordingly, we deny a certificate of
appeal ability and dism ss the appeal. We dispense with oral
argunment because the facts and | egal contentions are adequately
presented in the materials before the court and argunment woul d not
ai d the decisional process.
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